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Purchase Money Security Interests

A Purchase Money Security Interest (PMSI) is generally a security interest in goods or certain software 
(called purchase money collateral) that secures an obligation of an obligor:(called purchase money collateral) that secures an obligation of an obligor:

1. Incurred as all or part of the price of the collateral; or

2. For value given to enable the debtor to acquire rights in or the use of the collateral if the value 
is in fact so used (called a purchase money obligation).

Stated more simply, a PMSI is a security interest in goods (or certain software) that secures the 
repayment of the debt owed in connection with the purchase price of the goods.

PMSI is essentially an exception to the UCC’s first-in-time, first-in-line priority rule.



PMSI, Cont.

 The concept of PMSI arose to encourage borrowers to acquire new items financed by a vendor or third-
party lender that makes the acquisition possible.  The theory is that the existing lender is not hurt in 
any way by granting priority to the PMSI lender because  if it weren’t for the loan made by the PMSI any way by granting priority to the PMSI lender because, if it weren t for the loan made by the PMSI 
lender, the purchase money collateral wouldn’t be owned by the debtor.

 As a consequence of the priority rules governing PMSI, Article 9 places certain burdens on the PMSI 
lenderlender.



PMSI, Cont.

 First, for equipment and inventory, in order to qualify as PMSI, the loan proceeds must enable the 
debtor to acquire rights in or the use of the collateral.

 That standard is arguably not met if the loan permits the debtor to retain collateral already in its 
possession or for which it has already paid.



PMSI, Cont.

 Reimbursing the debtor can cause problems since some courts have held that reimbursing the debtor 
directly means it was the debtor’s money that allowed the debtor to acquire rights in the equipment.  
Other causes have held that as long as the debtor’s payment to the vendor and the secured party’s Other causes have held that as long as the debtor s payment to the vendor and the secured party s 
reimbursement of that debtor are “closely connected in time and planning,” they should be viewed as 
part of the same transaction.

Key Point:  If the debtor made a down payment to the vendor  if possible  fund the full amount to the Key Point:  If the debtor made a down payment to the vendor, if possible, fund the full amount to the 
vendor and require the vendor to reimburse the debtor.



PMSI, Cont.

Equipment

For equipment, the PMSI lender must be perfected either before or within 20 days after the date the 
debtor receives “possession” of the equipment.  Remember that perfection requires both:

1. A grant of security interest, the giving of value and the debtor having rights in the collateral; 
dand

2. A filed financing statement perfecting the security interest.

Key Point:  With equipment the 20-day filing rule begins to run upon the debtor’s “possession” of the 
equipment.



PMSI, Cont.

 Possession is often obvious, but sometimes tricky.

 For example, how is possession defined when the period between delivery and acceptance is extended 
due to testing, repairs, or delivery of additional components?

 The UCC provides some help in such circumstances, stating that the 20-day period begins when “it 
ld b     i l l d  f h  d b  h  h  d b  h  i d  i  i  h  would be apparent to a potential lender of the debtor that the debtor has acquired an interest in the 

goods taken as a whole.”



PMSI, Cont.

Inventory

Due to the nature of inventory – goods that are held by the debtor for sale or lease to others (even if once) –Due to the nature of inventory goods that are held by the debtor for sale or lease to others (even if once) 
such goods may quickly be converted into accounts or other payment obligations, Article 9 puts additional 
requirements on lenders intending to obtain a PMSI in inventory. A PMSI lender must:

1. Conduct a UCC search (and we recommend a tax lien search as well) against the entity 
to reveal all secured parties of record as to that time;to reveal all secured parties of record as to that time;

2. Review the search results to see if any existing filings cover either “inventory” or the 
type of goods that the PMSI lender will be financing;

3 If any filings are found  a PMSI notice must be sent to the secured party that filed the 3. If any filings are found, a PMSI notice must be sent to the secured party that filed the 
financing statement; and

4. Perfect the security interest on or before the date the debtor receives possession of 
the inventory (NO 20-DAY WINDOW).



PMSI, Cont.

 PMSI notice is good for five years. 

 Key Point: Recommend sending PMSI notice via first class mail and certified mail return receipt  Not  Key Point: Recommend sending PMSI notice via first class mail and certified mail – return receipt. Not 
required, but better to be safe. Also, carefully review the lender name and address to ensure notice is 
going to the correct lender.

 If filing a continuation statement, must send an additional notice.

 Would also recommend conducting new searches to determine if there are additional “blanket” 
lenders.

 Some PMSI lenders send the PMSI notice to any secured lenders identified in the search Some PMSI lenders send the PMSI notice to any secured lenders identified in the search.



PMSI, Cont.

 Also, the collateral description contained in the PMSI notice can be an issue.

 The purpose of the PMSI notice is to make other creditors aware of the PMSI lender’s potential 
interest.  A notice simply stating that the lender intends to make a series of loans to the borrower that p y g
will be financed by inventory should be sufficient.

 Alternatively, providing a description that complies with the “reasonably identifies” standard in 9-108 
should be sufficient.

 If future transactions are contemplated, the PMSI lender may want to word its notices and the 
collateral description on its financing statement broadly so as to avoid having to repeat the process 
each time a loan transaction occurs.



PMSI, Cont.

 Key Point:  Due to the nature of PMSI financing in goods constituting inventory, it is important to 
 h   f i  i d i  h  i  d  i  ff i   d li  d/  ensure the grant of security contained in the transaction documents is effective upon delivery and/or 

possession.  Making the security interest effective only after inspection and acceptance could cause 
problems. 

 Key Point:  The crucial point with PMSI inventory filing is that the lender needs to be aware of the  Key Point:  The crucial point with PMSI inventory filing is that the lender needs to be aware of the 
borrower’s intended use of the financed goods.  If a borrower intends to lease the equipment, and if 
the proper steps are not taken, it may become inventory subject to another lender’s security interest.



Graves Amendment

 In 2005, Congress passed Federal legislation known the Graves Amendment to the Federal 
Transportation Equity Act.  49 U.S.C. § 30106.

 Prior to the Graves Amendment, many states (including Minnesota) held a lessor owner of a motor 
vehicle vicariously liable for the customer’s negligent operation of the vehicle, despite no actual fault 
on the vehicle owner.  Other states did not impose vicarious liability on motor vehicle owners.

 The Graves Amendment was intended to create uniformity among the states. 

 Legislative history: Representative Graves said on the floor of the United States House of 
Representatives ‘what we are doing is eliminating vicarious liability simply because the [the leasing Representatives what we are doing is eliminating vicarious liability simply because the [the leasing 
companies] own the vehicle.”



Graves Amendment , Cont.

The Graves Amendment provides that equipment finance companies that rent or lease motor vehicles 
in the United States are generally protected from vicarious liability arising from the use, operation or 
possession of the vehicle provided certain conditions are metpossession of the vehicle provided certain conditions are met.

Conditions include:

Th   i  d i  h  b i  f i   l i   hi lThe owner is engaged in the business of renting or leasing motor vehicles.

There is no negligence of criminal act by the owner (affiliate).

Financial responsibility/insurance standards are met (state specific).



Graves Amendment, Cont.

The 2005 Graves Amendment, 49 U.S.C. § 30106, provides in relevant part:

(a) An owner of a motor vehicle that rents or leases the vehicle to a person (or an affiliate of the owner) 
shall not be liable under the law of any State or political subdivision thereof, by reason of being the 
owner of the vehicle (or an affiliate of the owner), for harm to persons or property that results or arises 
out of the use, operation, or possession of the vehicle during the period of the rental or lease, if:

(1) the owner (or an affiliate of the owner) is engaged in the trade or business of renting or leasing motor 
vehicles; and

(2) there is no negligence or criminal wrongdoing on the part of the owner (or an affiliate of the owner)  (2) there is no negligence or criminal wrongdoing on the part of the owner (or an affiliate of the owner). 



Graves Amendment, Cont.

(a) An owner of a motor vehicle that rents or leases the vehicle to a person (or an affiliate of the 
owner) shall not be liable … by reason of being the owner of the vehicle (or an affiliate of the owner)

 “Affiliate” is statutorily defined as a person other than the owner that directly or indirectly controls, is 
controlled by, or is under common control with the owner. 49 U.S.C § 30106 (d)(1).

 “C l” i  il  d fi d  “ h    di  h   d li i  f    “Control” is statutorily defined as “the power to direct the management and policies of a person 
whether through ownership of voting securities or otherwise.” Id.



Graves Amendment, Cont.

“Owner “Under Minnesota Statutes.

 Mi   § 169 09(5)( ) (2014) d  h  d i  f    b  h   f h   “Wh   Minnesota statute § 169.09(5)(a) (2014) deems the driver of a car to be the agent of the owner. “Whenever 
any motor vehicle shall be operated within this state, by any person other than the owner, with the consent of 
the owner, express or implied, the operator thereof shall in case of accident, be deemed the agent of the 
owner of such motor vehicle in the operation thereof.”  

 However, the Graves Amendment preempts this provision to the extent it applies to rental or leased vehicles.  
Meyer v. Nwokedi, 777 N.W.2d 218 (Minn. 2010). “[T]he Graves Amendment preempts state laws that impose 
vicarious liability on rental-vehicle owners, but the (b)(2) savings clause excludes from preemption state laws 
that impose liability on rental-vehicle owners for failure to meet insurance-like requirements or liability 
insurance requirements under state law.”  Id. at 224.  insurance requirements under state law.   Id. at 224.  

 If a lease has an initial term of six months or longer, the lessee is deemed the owner for the purposes of 
Minnesota statutes sections 65B.41 to 65B.71 and 169.09, subdivision 5a. Minn. Stat. 65B.43, subd. 4 
(2014).  



Graves Amendment, Cont.

Stratton v. Wallace, 2014 U.S. District. LEXIS 105816, 8-9 (W.D.N.Y. July 31, 2014)

 Federal court in Western District of New York held that a tractor-trailer lessor can be vicariously liable 
for the negligence of a lessee, even when that lessor is free of wrongdoing.

 The NY court looked at the “affiliate” designation.  Statutory interpretation.  Clear & unambiguous.

 Relationship between Owner/Lessor Great River and its Lessee Millis Transfer, who had the same 
parent company.

 The Court generally observed that in “run of the mill Graves Amendment Cases”, where vehicle owner 
and vehicle operator are related only by an arm’s length contract, owner is not liable for the driver’s 
negligence provided that the Graves Amendment conditions are met.



Graves Amendment, Cont.

 However, where the owner and lessee were both wholly owned subsidiaries of the same parent 
company, they are “affiliated”.  

 The Court did wrestle with the “troubling” placement of the parenthetical “affiliate” in the Grave 
Amendment.  

 C l d d h    d “ ffili ” i  ddi i   h  h  i  l  f “ ”   Th  i  d   Concluded that one must read “affiliate” in addition to, rather than in place of “owner”.  Thus, in order 
to obtain the protection of Graves Amendment, Stratton Court requires both owner and affiliate of the 
owner to be free from negligence.  

 See also  Askew v  Holt  676 F Supp 2d 1298 (M D  Ala  2009)  Guinn v  Great West Cas  Co  2010  See also, Askew v. Holt, 676 F.Supp.2d 1298 (M.D. Ala. 2009), Guinn v. Great West Cas. Co., 2010 
U.S. Dist. LEXIS 123087 (W.D. Okla. Nov. 19, 2010).



Graves Amendment, Cont.

Unpublished: Canal Ins. Co. v. Kwik Kargo, Inc., 2009 U.S. Dist. LEXIS 35177 (D. Minn. Apr. 21, 2009).

 Minnesota federal court addressed the vicarious liability of the equipment lessor, Clear Lake, which 
was owned and operated by the same individual as the lessee trucking company. 

 While not specifically analyzing the owner/affiliate language, the court stated that, “[a]ny attempt to 
i  i i  li bili   Cl  L k  hi h l   d il   K ik K  h h Mi  impose vicarious liability on Clear Lake, which leases tractors and trailers to Kwik Kargo through Minn. 
Stat. § 170.54 is precluded by the Graves Amendment in the absence of allegations of negligence or 
criminal wrongdoing on the part of Clear Lake.”

 PRACTICE POINT: The interpretation of “affiliate” in regard to the Graves Amendment is an open  PRACTICE POINT: The interpretation of affiliate  in regard to the Graves Amendment is an open 
issue.  Carry adequate insurance.  Make sure that lessee has substantial insurance that lists lessor as 
an additional loss payee.



Graves Amendment, Cont.

 Savings clause.  An owner of leased vehicle may still be directly liable for the owner’s negligence or 
criminal wrongdoing.  Carton v. GMAC, 611 F.3d 451, 457 (8th Cir. 2010).

 Typically pled as “negligent maintenance” (owner had a service/maintenance obligation).

 Recent development, cases are being pled as “negligent entrustment” claims as an attempt to avoid 
li i  f G  A d   application of Graves Amendment.  

 “Absent some evidence of a lessor’s failure to properly maintain a vehicle which it has expressly 
agreed to maintain pursuant to a lease agreement, or some similar active negligence on the part of the 
lessor  the conclusions reached by [ ] courts is that § 30106(a)(2) is rarely applicable and should be lessor, the conclusions reached by [ ] courts is that § 30106(a)(2) is rarely applicable and should be 
cautiously applied in light of Congress’ clear intent to forestall suits against vehicle leasing 
companies.” Dubose v. Transport Enter. Leasing, LLC, 2009 U.S. Dist. LEXIS 5693, *15 (M.D. Fla. Jan. 
27, 2009).  (Emphasis added.)



Graves Amendment, Cont.

 Unreasonable risk of harm.  Carton v. GMAC, 611 F.3d 451, 457 (8th Cir. 2010).

 Burden of proof is on the lessor to affirmatively prove no wrongdoing.  

 Davis v. JMA Taxi, Inc., 2014 N.Y. Misc LEXIS 4626 (N.Y. Sup. Ct. October 15, 2014).  Lessors affidavit 
that leased the vehicle was insufficient on summary judgment because it did not prove there was no 

li   negligence.  



Graves Amendment, Cont.

The 2005 Graves Amendment, 49 U.S.C. § 30106, provides in relevant part:

 (b) Financial responsibility laws. Nothing in this section supersedes the law of any State or political 
subdivision thereof-

 (1) imposing financial responsibility or insurance standards on the owner of a motor vehicle for the 
i il  f i i  d i    hi l  privilege of registering and operating a motor vehicle; 

 (2) imposing liability on business entities engaged in the trade or business of renting or leasing motor 
vehicles for failure to meet the financial liability or liability insurance requirements under State law.



Graves Amendment, Cont.

Under Minnesota law:

$ Every owner of a motor vehicle must maintain a plan of insurance that is not less than $30,000 for bodily 
injury to one person in any one accident, $60,000 for injury to two or more persons in any one accident, and 
$10,000 if the accident results in property damage.  Minn. Stat. Ann. § 65B.49, sub. 3(1) (2014).  

 Minn.Stat. § 65B.49, subd. 5a(i)(2), rental-vehicle owners have the option to cap potential vicarious liability if  Minn.Stat. § 65B.49, subd. 5a(i)(2), rental vehicle owners have the option to cap potential vicarious liability if 
the owner provides insurance coverage in the amounts of $100,000 for injury to one person, $300,000 for 
injury to two or more persons, and $50,000 because of injury to property.  

 The Commissioner of Transportation may require other amounts.  These are outlined in the Code of Federal 
R l i  i l  49  § 387 33  $5 000 000 f  16    d $1 500 000 f  15  Regulations, title 49, § 387.33 as $5,000,000 for 16 passengers or more, and $1,500,000 for 15 passengers 
or less.

 State-by-State compendium.



Graves Amendment, Cont.

CANADA

 Canada does not have a similar uniform statute.
 Each province has its own vicarious liability laws for motor vehicle owners.  (The definition of “owner” 

also varies).
 Typically, the location of the accident will determine which law applies.  (So, be aware if doing business 

i  C d )in Canada).
 A few provinces protect an owner from vicarious liability (similar to the Graves Amendment).
 Others do not protect an owner or offer limited protection.  (ie, personal property vs. property damage; 

reduction of exposure based on payments made).
PRACTICE POINT  K  h  h  hi l   d (d   i l  l   i C d   PRACTICE POINT: Know where the vehicles are operated (do not simply rely on anti-Canada 
restrictions).  Carry adequate insurance; listed as an additional loss payee.



Federal Tax Liens

 The federal tax lien shall not be valid as against 
any purchaser, holder of a security interest, 
mechanic’s lien or a judgment lien creditor until 
notice thereof has been filed   notice thereof has been filed.  



Federal Tax Liens, Cont.

Place of Filing Notice:

 The notice shall be filed:

(i)     Real Property:  in one office within the state as designated by state law in which the 
property subject to the lien is situated.

(ii)     Personal Property:  in the office within the state as designated by the laws of the state in 
which the property is located, i.e, Secretary of State.



Federal Tax Liens, Cont.

Location of Property

 Real Property:  at its physical location

 Personal Property:  the residence of the taxpayer

 The residence of a corporation or partnership shall be deemed to be the place at which the principal 
executive offices of the business is located, and the residence of a taxpayer whose residence is 
outside the United States shall be deemed to be the District of Columbia.  



Federal Tax Liens, Cont.

Debtor’s Name

 The IRS does not have to meet the UCC filing requirements.

 In re: Spearing Tool and Manufacturing Co., Inc.  The bank conducted a UCC search under the exact 
name of the company.  The Michigan search logic only disclosed filings using the exact name.  The IRS 
h d fil d i  S i  T ld & Mf  C  I   Th  h  h l  did  di l  h  IRS had filed using Spearing Told & Mfg. Company, Inc.  Thus the search results did not disclose the IRS 
lien.  

 Article 9 – 503(a)(1) requires filing of the name of the debtor indicated on public record.

 Treasury regulations require the IRS to use Form 668.  The Sixth Circuit held the IRS only needed to 
reasonably identify the taxpayer.  The court found the secured party should have been more diligent 
and used common variation.



Federal Tax Liens, Cont.

Practice Tip:  

 Obtain tax returns of the borrower going back several years.  The name may differ from the actual 
registered name.  Perform UCC search using both the registered name and name used on the tax 
forms.

 C fi  h  h  ’  i  ffi   l d d d  h  i  h   h   Confirm where the company’s executive offices are located and conduct searches in the state where 
the executive offices are located and state of organization.



Federal Tax Liens, Cont.

Sale of Assets

 In a non-judicial foreclosure, the foreclosing creditor must give at least 25 days prior notice to the 
Secretary of Treasurer to act off the junior federal tax liens.

 This applies to any Article 9 sale, public or private, on a strict foreclosure under Article 9.



Serial Numbers

Serial numbers on UCC Financing Statements

 One of the most important elements of a financing statement is the description of the collateral.

 Article 9 of the UCC requires that a financing statement identify the collateral it covers.

 There are a variety of ways in which a  description may reasonably identify collateral:
•Specific listing;
•Generic category;
•A UCC category – such as “inventory”;g y y ;
•Quantity;
•Computation or allocation formula; or
•Any other method if the identity of the collateral is “objectively determinable.”



Serial Numbers, Cont.

 One commonly used method of identifying collateral is by serial number.

 Need to be thoughtful and consider whether it is necessary to include a serial number on the financing 
statement.

 UCC does not require serial numbers but they can sometimes be useful if the lessee has lots of the 
  f isame type of equipment.



Serial Numbers, Cont.

What happens if the serial number on the UCC Financing Statement is incorrect?

 Several courts, including a bankruptcy court in Wisconsin, have determined that errors in serial 
numbers are minor and will not impact a perfected financing statement.

 At least one court has held that a single incorrect digit in a serial number on a financing statement is 
ffi i   d  i  i l  i l di  d f d (h  i  h   h  d l b  sufficient to render it seriously misleading and unperfected (however, in that case the model number 

was also incorrect and there was expert testimony that a person with ordinary business prudence 
would know there are substantial differences between the two models in appearance, performance 
and price).  See In re Pickle Logging, Inc., 286 BR 181 (Bankr. MD Ga. 2002).



Serial Numbers, Cont.

 The most recent case on the issue holds that a description in a financing statement is sufficient if it 
puts subsequent creditors on notice so that, aided by inquiry, they may reasonably identify the 
collateral involved   See Bishop v  Alliance Banking Co  412 SW 3d  219 (Ky  Ct  App  2013)collateral involved.  See Bishop v. Alliance Banking Co., 412 SW 3d. 219 (Ky. Ct. App. 2013).

 Determination in Bishop turned on facts that:
•  Secured creditor correctly identified the type and model of the equipment.

  Th  d b  d  h  i il  i  d•  The debtor owned no other similar equipment; and
•  There was no such equipment existing with the serial number identified on the UCC 

financing statement.



Serial Numbers, Cont.

Takeaways:

 Typically, courts will hold that a description merely needs to “raise a red flag to a third party indicating 
that more investigation may be necessary” and they are reluctant to hold that a secured creditor should 
lose its priority just because the description contains an inaccurate serial number.

 H  if h  i l b  i  i  h   b  ddi i l i f i  h  id   k    However, if the serial number is inaccurate, there must be additional information that provides a key as 
to the collateral’s identity.

 Consider whether a serial number is necessary on the financing statement and whether a description by 
type  model  and/or other means of identification is sufficienttype, model, and/or other means of identification is sufficient.

 May need to inquire as to whether the debtor has more than one of the same item covered by the 
financing statement.



Vendor Programs

 In re Brican America LLC Equipment Lease Litigation, 2015 WL 235409 (U.S. Dist. Ct. S.D. Fla., Jan. 
16, 2015).

 Illustrate some of the potential difficulties in the triangular relationship involving a vendor, its 
customers and a financing source.

Gi  f h     b  f d i  d i  ll d h  h d b  i i i d f   Gist of the case was a number of dentists and optometrists alleged they had been victimized after 
entering into marketing agreements with a vendor that promised payment from the vendor for 
advertising in the plaintiffs’ offices.

 The advertisements were to be displayed on flat screen televisions and related equipment  which were  The advertisements were to be displayed on flat screen televisions and related equipment, which were 
to be financed by leases either by an equipment leasing company or through a vendor program with 
the leases being assigned to the finance company.



Vendor Programs, Cont.

Basic facts:

 Lessee leases video system.

 Lessee enters into marketing agreement with vendor to display advertising on the video system.

 Monthly advertising revenue coincidentally matches monthly lease payment.

 The marketing agreements (not the leases) contained cancellation provision stating that if the vendor 
did not honor its commitments, the lessees could cancel the leases or require the vendor to buy the 
leases.

 Vendor fails to honor commitments.



Vendor Programs, Cont.

What happens next?

 Lessees try to cancel leases and/or force vendor to buy them out.

 Vendor is out of business and has few, if any, assets.

 Lessor attempts to enforce hell or high water clauses in lease.



Vendor Programs, Cont.

Court decides:

 As to the leases directly with the lessor, the vendor’s alleged misrepresentation and bad conduct could 
not be imputed to the lessor and therefore the hell or high water clauses should be enforced 
notwithstanding the cancellation provisions contained in the marketing agreements.

 A   h  l  i d f  h  d   h  fi   h  h   j d l ’     As to the leases assigned from the vendor to the finance company, however, the court rejected lessor’s   
attempts to enforce the waiver of defenses as a consequence of the lessor’s possible knowledge of the 
vendor’s alleged fraud and the lessor’s failure to investigate further.



Vendor Programs, Cont.

Lessons learned:

 Issues can arise where the value of equipment is tied to the services themselves.

 Knowledge of the lessor regarding functionality and actions of the vendor a big issue.

 Past actions of the vendor also a consideration.

 Key:  get to know the vendor and determine whether it can be trusted, particularly in   
instances where the leased equipment has little value without the services.



Unconscionability

Leasing Services LLC v. Machinist AFL-CIO Lodge 65, 747 N.W.2d 427 (WI. Ct. App. 2014).

 A contract is unconscionable when no decent, fair-minded person would view the result of its 
enforcement without being possessed of a profound sense of injustice.

 Procedural unconscionability requires consideration of the factors bearing on a meeting of the minds.

 Substantive unconscionability pertains to the reasonableness of the contract terms themselves.



Unconscionability, Cont.

 Relevant factors include the parties' ages, education, intelligence, business acumen and experience, 
their relative bargaining power, who drafted the contract, whether the terms were explained to the 
weaker party  whether the drafting party would have permitted alterations in the printed terms  and weaker party, whether the drafting party would have permitted alterations in the printed terms, and 
whether there were alternative providers of the subject matter of the contract.

 Court concluded the agreement was not procedurally unconscionable. "A bargain is not 
unconscionable merely because the parties to it are unequal in bargaining position  nor even because unconscionable merely because the parties to it are unequal in bargaining position, nor even because 
the inequality results in an allocation of risks to the weaker party.“

 Rudis was aware when he made the contract that he possessed limited knowledge with respect to the 
Union's needs and the cost of copiers. Having undertaken to perform in the face of that awareness, he p g p ,
should bear the risk of his "conscious ignorance."



Legislative Update

1. New Jersey UCC law
2. Automatic Renewal Bills
3. Kill Switch Legislation
3. Digital Security Bills
4. IL Sales Tax Legislation
5. Washington TRAC Legislation
6. Federal Tax Proposals



New Jersey UCC law

 Went into effect immediately upon passage on May 11, 2015.

 Interesting changes:
•  Must now use the actual legal name of the security party or its 

representatives; and  
•  Must not only describe the collateral, but also indicate that the collateral falls

within the scope of Article 9.

 Failure to comply could render a financing statement insufficient and it may be refused and rejected.p y g y j

 Effective July 1, 2015, the new law also requires the electronic filing of all UCC records.



Automatic Renewal Bills

 Automatic renewal legislation popped up in various states this year, but most proposed legislation did 
not impact the leasing and finance industry.

 Recently, a committee of the Council of State Governments selected as a model an automatic renewal 
law, a statute that provides an exemption for banks and finance companies.



Automatic Renewal Bills, Cont.

Maine Automatic Renewal Legislation

 Maine legislation focuses on contracts of 12 months or more that automatically renew for more than 
one month.

 Requires notice to the consumer in writing no fewer than 30 days and no more than 60 days before 
h  d f h  lthe end of the lease.

 Consumer is defined as an individual, business, corporation or other legal entity.

 ELFA proposed an amendment to the bill to add an exemption for finance companies that piggybacked 
on a provision that already addressed exemptions for banks.

 Just last week the bill stalled in the committee and was not addressed before the end of the legislative 
session.



Kill Switch Legislation

 The rise in thefts of portable electronic devices have led to a flurry of bills being introduced in various 
state legislatures in the past year.

 The general intent of the legislative proposals is to focus on retail, rather than commercial 
transactions.

 Th  i  i      d i  i  if k The intent is to empower customers to deactivate equipment if taken.

 However, there are intended and unintended consequences of this type of legislation.

 Some bills contain expansive provisions that cover products in addition to phones and tablets.



Kill Switch Legislation, Cont. 

 Concern is that a kill message could be misused to disable a device permanently because it would be 
known to the operator and could not be kept secret from hackers.

 California passed a law at the end of the 2014 session.

 Several other states have introduced bills in 2015:
New Jersey
New York
Illinois
Michigan
Rhode Island



Kill Switch Legislation, Cont.

 Minnesota kill switch law goes into effect on July 1, 2015.

 Is applicable to consumer transactions.

 Minnesota law provides that any smart phone manufactured after July 1, 2015, that is sold or 
purchased in Minnesota must be equipped with preloaded antitheft functionality or be capable of 
d l di  h  f i li    downloading the functionality at no cost.



Digital Security Bills

Digital Security Bills

 Thankfully, no new bills introduced.

 Since 2011 numerous states introduced bills on the heels of a CBS News Investigation report showing 
how digital copiers could retain images of scanned documents.

 Legislation in several states has been defeated or has stalled out.

 Will continue to monitor legislation.



Digital Security Bills, Cont.

Massachusetts Legislation

 Would require lessors at the end of a lease to allow the lessee to purchase and keep the hard drives 
contained on any office equipment.

 Allows the lessor to charge the lessee up to the cost of the replacement of the hard drives for the office 
i  i l di  b   li i d  l f h  i i  h d d i  h  f bl  equipment, including but not limited to removal of the existing hard drives, purchase of comparable 

hard drives, and installation of said hard drives.

 Going through committees now.



Digital Security Bills, Cont.

Play it safe and determine whether

 The device has a hard drive or other method of data storage;

 The hard drive or method of data storage is actually used by the customer; and

 What standard features and settings are built into the device and what other options may be available 
to increase security.



Digital Security, Cont.

If the device proposes an issue:
 Notify the customer and place the obligation on the customer to safeguard and remove the data; 

dand
 Consider inserting language in contract that:
 Requires lessee to perform data wipe or install new hard drive as part of the transaction cost 

prior to returning equipment;
I d ifi  h  l  f   l i  i  h  b    di i i  f h   Indemnifies the lessor for any claims concerning the subsequent use or disposition of the 
equipment or data on the equipment;

 Requires the lessee or user to carry insurance for this situation;
 Requires the lessee or user to notify lessor in the event of a suspected breach of security; and

P id  f   d    i   i i i  f i  i id  i l i  d  Provides for a duty to cooperate in any investigation of security incidents involving protected 
personal information.

 Consider a back up plan to wipe or replace storage mechanism before remarketing if equipment 
comes back without data removed.



Sales Tax Legislation

IL Sales Tax Legislation

 The legislation was created to solve issues created by an Illinois Supreme Court decision invalidating 
the state’s existing regulations on sourcing for local sales tax.

 The issue arose from situations in which a retailer artificially sources sale to a municipality where the 
l    isales were not occurring.

 In many cases the retailer was receiving a rebate from the municipality and the revenues were diverted 
from local government bodies that actually provided services to the retailer, including fire and police 
protectionprotection.



IL Sales Tax Legislation, Cont. 

 Illinois case led to the implementation of emergency regulations, but the regulations created massive 
uncertainty because the sourcing of the tax was where the equipment was located before it was 
shipped to the customer  which often time was not in Illinoisshipped to the customer, which often time was not in Illinois.

 Considerable concern was raised as to fines and audits.

 L i l i  l  d b h h  d   h   f  i Legislation recently passed both houses and sent to the governor for signature.

 The legislation provides:

A retailer selling tangible personal property to a nominal lessee or bailee pursuant to a •     A retailer selling tangible personal property to a nominal lessee or bailee pursuant to a 
lease with a dollar or other nominal option to purchase is engaged in the business of selling 
at the location where the property is first delivered to the lessee or bailee for its intended 
use.



Washington TRAC Lease

 Terminal Rental Adjustment Clause (TRAC) lease state law inadvertently dropped from the state code 
during a periodic renumbering of statutes by the State Legislature.

 ELFA and American Automotive Leasing Association leading charge to reenact law.

 Drafters intending to make law retroactive to the time it was mistakenly removed. 

 Reenactment gained.

 Law not made retroactive to inadvertent repeal date.



Federal Tax Proposals

Two main comprehensive tax plans introduced this spring by Congress.

 Both plans aim to allow for the immediate expense of capital acquisitions.

 Likely result:  creation of a surge in capital acquisitions by allowing companies to fully deduct the 
expense of an acquisition in the first year of ownership.

 Also would simplify the tax code by removing the need to track depreciation for tax purposes.

 However, both plans eliminate the ability to deduct business interest.

 This means:  loss of a business’s ability to deduct a normal and ordinary business expense that most 
businesses incur at some point in their lifecycle.

 Loss of ability to deduct interest would have major impact on equipment leasing and finance industry.y j p q p g y



Federal Tax Proposals, Cont.

 Today, equipment acquisition costs are recovered over time as the equipment depreciates.

 Payments on leased equipment are deductible in the year they are paid.

 Interest on financial equipment is deductible in the year it is paid.

 If immediate expensing were allowed across the board, the cost of equipment would be deductable in 
one year, a significant short-term benefit.

 However, if the interest payments associated with that acquisition are no longer deductable, a 
significant portion of the cost of that acquisition would no longer be in balance.

 Long term effect:  the cost of capital formation would go up.

 Will continue to monitor.



Automatic Renewal Legislation

Pennsylvania Automatic Renewal Legislation Update

 Originally introduced in 2014
 Dubbed the Contract Automatic Renewal Act.
 Applies to all contracts, commercial and consumer.
 Would require:

•Automatic renewal provisions in contracts to be a minimum font with bold typeface; and 
•Notification of the upcoming automatic renewal of a contract 30 to 60 days prior to the  renewal

date.
 Failure to abide by the requirements of the legislation would constitute a violation of the y q g

Pennsylvania Unfair Trade Practices and Consumer Protection Law.
 Stalled in committee and no further action has been taken.  



Automatic Renewal Legislation, Cont.

 Trend toward looking at restricting automatic 
renewal clauses.

 Approximately 30 Bills containing automatic 
l l gi l ti  i  2010renewal legislation since 2010.

So far no activity in Minnesota.



Automatic Renewals, cont.

States with Automatic Renewal Laws:
S i  C t t  O l All Contracts

 Louisiana
 New York
 Rhode Island

B i  C t t  O l

 Service Contracts Only
 Florida
 New Mexico
 Utah

 Consumer Alarm/Security  Business Contracts Only
 Wisconsin

 Consumer Contracts Only
 California

C i

 Consumer Alarm/Security 
Contracts Only

 Arkansas
 Tennessee

 Connecticut
 Hawaii
 Illinois
 North Carolina
 Oregong



E-Signature

 Presentation by DocuSign® Executives Rob Cuningham, Sr. Account Executive, Financial Services and 
D  Mi  JD  Di  L l I d  ill id   i   Di i l T i  Damon Mino, JD, Director, Legal Industry, will provide a presentation on Digital Transaction 
Management®.

 e-Signature refers to how documents are electronically signed, stored, managed, and accessed 
(authenticated copies)(authenticated copies).

 e-signatures can reduce expenses (notary, storage, travel, scanning), save time, reduce risk (no lost 
documents, less forgery cases).

 Generational.  Tablets, phones, ease of execution.  



E-Signature, Cont.

Legal Authority

 Electronic Signatures in Global and National Commerce Act (E-SIGN).

 Uniform Electronic Transactions Act (“UETA”), allows for parties to enter into legally enforceable 
contracts using electronic signatures.  47 States have adopted, including Minnesota.

 Minn. Stat. Section 325L.09, provides that “an electronic record or signature is attributable to a 
person if it was the act of the person.”  Proof that it is an “act of the person” can be made in any 
manner, including a showing of security measures, context and circumstances of the “creation, 
execution  or adoption of signature ”execution, or adoption of signature.

 UCC Sections 9-105 (control of electronic chattel paper); 9-203(b)(3).  



E-Signature, Cont.

How it works-

Vendor has processes for:

 Authentication (verification) and Consent
 Opt-out
 Signature/Execution
 Distribution/Access
 Document Management
 Storage/Protectiong /



E-Signature, Cont.

 Limited case law on direct point. 

 No Minnesota cases applying § 325L.09.

 Ruiz v. Moss Brothers Auto Group, Inc., 232 Cal. App. 4th 836 (Cal. Ct. App. 2014).

 Zulkiewski v. American General Life Ins. Co., 2012 Mich. App. LEXIS 1086 (Mich. Ct. App. June 12, 
2012).



QUESTIONS?

Please contact:

Joseph W. Lawver, Esq.
Telephone:  612-672-3698
jlawver@messerlikramer comjlawver@messerlikramer.com

Benjamin J. Court, Esq.
Telephone:  612-672-3709
bcourt@messerlikramer.com

Joshua A  Hasko  EsqJoshua A. Hasko, Esq.
Telephone:  612-672-3665
jhasko@messerlikramer.com

This power point and presentation is provided for informational purposes only and is not intended as legal advice and does
not create an attorney-client relationship.   If you have questions or want to proceed on any matter related to this 
presentation, please contact an attorney.


